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HEADQUARTERS. EIGHTH ARMY M : *l 

United States Army 
Office of the Staff Judge Advocate 

■; 'Yokohama, Japan o 

2 March 1948 

UNITED STATES OF AMERICA VS IJU SUGASAWA 
UNITED STATES OF AMERICA VS KAZUMOTO SUEMATSU 
UNITED STATES OF AMERICA VS TSUGUO IWANUMA ’ 

UNITED STATES OF AMERICA VS MASAKATSU HOZUMJ 

i " 

Review of the Staff Judge Advocate 

1. The attached record of trial of Iju Sugasawa, • Kazumoto Suematsu 

, a { 1 ': ^ as f katsu Hozumi at Yokohama, Japan, from 3 September ’1947 

to 10 September 1947, by a Military Commission appointed by paragrarhT 

fTSS, t ftf? 1 f 6l > 1 Eighth tony. United StatesdLed 


Personal Data Concerning Accused 


NAME: Iju Sugasawa 
AGE: 56 '• . "• 

RESIDENCE: CHiba-Ken,*Katori-Gun, 
Tako-Machi, Iesasa 1365 
MARITAL STATUS: v Widower ■ 

RELATIVES: Son) t^fe brothers and 
, two-sisters ' • • : . • 

ERUCAT^gjfc 16 years of schooling, . 

' Jillitary Aciaemy df Japan - L*. 

70CAJI0N: Soldier ' V--. -V *»- 

MILITARY?CAREER: Active- servioe from - 
- December I9I5 to termiriatidff of' war 7 
- Commissioned Second Lieutenant in 
December 1915, Present rar^t, Solon el. 


DATE OF CONFINEMENT: 24 September 1945 
DATE OF ARRAIGNMENT: ..3 September 1947 
PLACE JDF TRl/L: Yokohama^- Japan - 
PERIOD OF TRIAL:- 3.-September 1947 to • 
10 September 1947 . «• 

DATE OF.SENTENCE: 1(5 September 1947 " 

• SENTENCE': Death'Ey hanging - 

C1E?*ENGY RfiCO’i’^NDED BY “ - ‘ ‘ ' 

.€0»«ISSIOf: - for * ’ «* * \ 


NAME:- Kazumoto Suefflatsu- • 

AGE; 46 [f - ' • 

RESIDENCE: Fukuoka-K 6 n, Chikushi-Gun, 
Kasugar-Mura, Kamishirozu 74 
MARITAL STATUS: Married 
RELATIVES: Father, stepmother, 
brother, wife, three sons and one 
daughter - 

EDUCATION: 16 years of schooling, ?t 
Seinan-Gakkuin. Fukuoka (Mission 
School College) . 

VOCATION: Banker 

MILITARY CAREER: Imperial Japanese 
Army from December 1925 to April 1927 
and from December 1941 to termination 
of war s 


. DATE OF CONFINE*'ENT. I 5 August 1%6 '* 
DATE OF ARRAIGNMENT: 3 September 1947 
PLACE OF TRIAL: Yokohama,, Japan 
PERIOD CF TRIAL: 3 September 1947 to 
10 September 1947 

DATE OF SENTENCE: 10 September 1947 
SENTENCE: Death by hanging 
CLE"ENCY RECOM ENDED BY 
COMMISSION: No 
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■timm Tsuguo Iwanuma . : . r 

An*? t 34 / ' & : " , ■' 

RESIDENCE: Guma Prefecture, Takasafcl' 
Citj r , S himowa.da-Che No. 374 
gj/RTgAI- STATUS: 'Harried ' ' 

RELATIVES: -'Wife, two daughters, father, 
mother, four sisters 
EDUCATION: Higher primary school, . 

8 -/ears 

VOCATION: -, farmer ■ Sfe: .. m 

'TELIT ARY CAREER: , Induct ed 10 Je nuar y 
1936,.discharged 14 August 1945/ became 
‘ Harrant office? through ranks. 


DATE OP CONFINE 1 'ENT: 3 August 194$ 
DATE ©F •AHRAlGN'^ENt? 3 Sppffenher.; 19/ 
PLACE CF TRIAL: Yokohama., Japan 
PERIOD CF TRIAL: 3 September 1947 t< 
10 September 1947 

DATE OF SENTENCE: 10 September 1947 
SENTENCE; Death by hanging 
GIM|JGT RECCyOTlilDED BY 
COMISSION: No' 


NAME: Hasakatsu Hozumi . 

age;,, 30 ‘ V ■ j A 

RESIDENCE: Kuiaamotb Prefecture, Kumamoto 
City, Kurokami, Tsuboi 723 ■ 

M$|?ITAL STATUS: 'Married ' 

RELATIVES: Mife, daughterand mother : 
EDUCATION: : College, 4 years - . . A 

VOCATION; Middle school instructor , 
V ITITARY CARE®- Inducted 10 January : 

■ ^;194l'j . dls.charge’d 31 July 1944 Mth : 
rank of;sergeanti 


DATE OF CONFINEMENT: 24 July 1946 1 
DATE OF ARRAIGNMENT: ' 3 September 19/ 
PLACE OF TRIAL: Yokohama., Japan 
PERIOD OF 'TRIAL: 3 September 1947 tj 
10 September 1947 

DATE: CF SENTENCE: 10 September 1947 

SENTENCE: Death by hanging. 

Cl.EENCY RECOMTEIDED BY 
COMMISSION: No 


2. Synopsib of Charges,' Pleas, Findings, le 
Oh_anges/nd_ 4 &iecific_ations: . - Pleas 

MiNA •* ’ *>• ; - ** 


1 Sufficiency and. .Sentence 


bindi ngs 


’Charge: Accused, at “the times and 
places .set :fbrt}>;in the .specifications 
hereto attached, did-viei§£.e the Laws 
and .Customs of Mar. 


Sp 1: On or aJ3but 21‘. August 1943 } 
accused did willfully and unlawfully 
cause the death, of G«,. A, Irwih, an 
Australian F’ r , by ordering, causing and 
directing the said Irwin to be killed, 
whereupon the said Irvdn was choked, 
shot, stabbed and otherwise abused until 
he was dead. ' 


Sentence imposed: Death' 


’Maximum legal' punishment:. Death 


SUEMATSU 


Charge: .Accused, at the times and' 
places set forth in the’specification 
hereto attached, did violate'the Laws 
and Customs of ’"ar* '' : '" ' 


Guilty-, except the 
word '!stabbed"; of 
the excepted word, 
Not Guilty. 


Sp 1: On or about 21 August 1943, 
accused did willfully and. unlawfully 
cause the death of G. A.. Irwin, an 
Australian FT, by ordering and., .causing, 
him to be choked, shot,.stabbed, arid 
otherwise abused. 
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Sentence irap 9 ?e$: gpath - 
Maximum .legal punishment: Death. 


IWAMJMA 


Charge: Accused, at the times and places 
set forth in the specifications hereto 
attached, did violate the Laws arid Customs 
of '"ar. 


Sp. 1: On or about 21 August 1943, accused 
did willfully and unlawfully kill G. A. 
frwin, an Australian F7, by shooting him. 


Guiltj', except the 
word ''kill'', substituting 
therefor the words "part¬ 
icipate in the killing 
of"; of the excepted word 
Not Guilty, of the sub¬ 
stituted words, Guiltv. 


Sp 2: Between 1 June 1943 and 28 February 
1944, accused did willfully and unlawfully 
withhold Red Cross supplies intended for 
the use and benefit of 1 Allied FW'sFf. ■ 


Sp 3*. Between 1 June 1943 and 28 February 
1944, accused did willfully and unlawfully 
mistreat numerous Allied pw«s by beating, 
kicking and otherwise abusing them. 

3entenc^^ij|ps'<54f: ' Death •• ' .. . 

Maximum legal ’punishment ^ Death, „ ... 


OZUMI 


Charge: Accused, a(> the times and places 
set forth in the specification hereto 
at tached, did violate- the Laws and. Customs 
of ,<J ar. *' ... * 


”P 1: On or about 21 August 1943, accused 
did willfully and unlawfully kill G; A, 
ir win, an Australian FW, by choking, 
stabbing and otherwise abusing him. 


Guilty, except the ‘ 

.word "kill", substituting 
therefor the words "part¬ 
icipate in the killing 
of"; of the excepted word. 
Not Guilty, of'the sub¬ 
stituted words. Guilty. 


Sp 2: On numerous occasions between 
22 April 1943 and 11 October 1943. 
accused did vfillfully and unlawfully 
mistreat A, E. Findlay, an Australian 
PW, and numerous other Allied F' T, s by 
beating and otherwise abusing then, 
(as amended R, .97). 


Death 


Maximum legal punishment: Death 
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3 Summary of the Evifoerigs i 

R ' The .events in the present crise concern prisoners of the Orio ^isoner 

of ,,r ar Camp, Fukuoka Area, Kyushu, Japan. ■ , 

. Y^. For t he Prosecution : 

. * A3 to Spec i fications 1 a gainst; Sugasawa, Suematsu. Iw ann mn and Hozumi: 
G. A. Irwin, an Australian prisoner of war, escaped from the Camp in Mgust~i943T' 
This caused much concern and thousands of members of the Army, civil police and 
many patriotic - organizations conducted a search for him for two days'until he was' 
apprehended and held at the Yahata Police Station. Accused Sugasawa, a Colonel 
in the 'Japanese.' Army, was commandant of the Fukuoka Area Prisoner, of T ' r ar Camps. 
Under orders from Major General’YoshinaJcaj Chief of Staff,* he ordered accused 
Suematsu, first lieutenant .camp commander, to have Irwin executed upon capture. 

He contends' he'believed he was empowered to do so under an Article 6 of a Japanese 


Accused Suematsu ordered accused Iwanuma and Hozumi and Private 
Nakamura, his subordinates at'the camp, to accompany him to the police station 
to pick up Irwin. After so doing they proceeded by car to a mountainous.-area 
where they stopped and got out. Accused Suematsu ordered accused Hozumi to 
choke Irwin, whose hands were tied at the tide. After a. slight hesitation he 
carried out the order arid Irwin 'fell to the ground unconscious. At this point 
he ordered accused Iwanuma. to.shobt Irwin.' He took accused Hozumi's rifle' and 
shot him in the back.- [Thinking. Ifrwih dead, the party returned to "the camp to 
prepare for the disposal of the’-body and. left* accused Hozumi to guard it until, 
their return.. 'they-were gone: Irwin showed, signs of regaining'consciousness •• 

- rind accused Hozumi stabbed him vdth his sword, which stabbing killed him instant- . 
Ay (?$7 2-5)/ ' * ,>f \. -* '* : * ' 

' ..^Jhen A^e'bpdy'v.;as "broi^ht -back iff was wrappeff ijijyice sacks-^and. they 
prisoners Jrere' no£* permitted,. to-s_<§s it’. Some of -the prisoners managed to sneak* 

• the room where the.body-^was-an4 *sta"te.-iihat it -was full of cuts and' evidences*-.... 
■ of ; stribbings. Accused Sugasawa at parade told the prisoners that Irwir^ after 
being apprehended, tried "agaifT to escape, and they were forced to shoots Kim. ~ 
-Irwin's body was cremated-^hd his a shes returned to camp (R» 36-39; Ex. 6-3, 10, 

IP-14, 16-18 , 20-23,*27 , 32., 34, 39 , 45). y — ^ 

-• .* , *' • * 

. ’ - As ' to'Specification 2 (Iwan uma ): This accused was in charge^of Red. 

Gross supplies at the camp and thev were kept fromr accused Suematsu by him 
(Ex. 10.) ri 


No parcels were issued complete. The food was issued in small 
quantities.. The clothing was kept in storage all vdnter, at a time when the 
prisoners had only tropical clothes, and ware issued in May (Ex, 4). 

Allied officers stated that the accused said the Red Gross supplies 
would be issued to the Japanese troops. There were evidences of the Japanese 
personnel's eating Red Cross food, from the empty bullybeef and milk cans, and 
empty cigarette cartons were seen. Little was issued to the prisoners (lx. 22;. 

Food, and medical supplies were scarce arid only small amounts of 
these were issued to the prisoners (Sx. 23)* 

Sven when ulcers, and skin complaints were prevalent no medical Red 
Cross stores were issued (Ex. 25). 

.The Red. Cross food that was issued was always in substitution for 
the' food. It was.never extra’(Ex, 26), 
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• v. 

• When the prisoners received the parcels most of k -> 
gone (Ex. 29). Small amounts were issued (Ex. 34). Men went ContentB were 
/^ re _f® et "Jj 6 " shoes were in store (Ex. 42), From May I943 ln thoir 

(R. 34) no Red Cross supplies were issued. During this time ^kt&er I943 
-“'ta-.to »«,*««. (H. 40) and Suardf^hS «*** Cross 

.reaped vath sulfanilamide. The prisoners demanded to be issuprt ^ onor ^ 1 ??- were 
for ‘the pellagra cases they had, but they received none ^ 

Swedish consul, on. behalf of the Dutch government, came to Jhe the ’ 

conditions o; the Dutch prisoners^ the. prisoners were issued *** lnvest lgate 

and shoes. .After the consul leftthey wre required tb torn Re * A Clothing ‘ 

hose the r bridge P if C the f I ‘ Ubber „ 

oyer the head. He often kicked prisoners n the stomach fo£ fSiSe £n 
him m proper fashion. On one occasion he hit a. Dutch and an Enel Hh^ff * 1Ute 
He boat, kicked and jumped on the body of a sick orisoner ,+ n ish ° ff ^ cer » 
at perfect attention. This lasted for ten minutes and renderpd'Vw^^ 1 !* t0 stexid 
conscious. He forced hundreds.,of prisoners-to kneel on the ^roundLdtlftheir' 

..an..s outstretched above their, he ads for periods of about two hours These 
kneelings happened almost daily, particularly in winfpr. k ’ These 

the »e„ 14 this toeftrts S^nhS 0 ’ 

Accused pi ten poured buckets, of water down thoir necks .when they Sre kneeling- 
On one occasion he j. orced thirty or forty prisoners to dnnMp . * , iru 

perimoter of the camp._.(about l/{ mile)^ for^t ^Ws^^S W^a - 
u t . ; rd was stationed yg,th a bamboo,pole and. struck theft as-them- passed About'--' 

4 Z "?rns-rik^ t detinue'and fell to. the. grpundVe.xhaustedrand" they kor.e beaten" . -' 
-' 5 ' ciCcnscj -i c.rxi* others iyin*? m this -'orostr^t p rv^c>nf”*11 u 4. . -• • * 

who -hgUeaten their lunches before .'lea-vingkamp.' The lunches- -were to haSkeeft 8 
,-oonsu^as. aynpon meal in the. mine, He^kysUss«ed orders WapLesf anH 

or^hit. ‘V: 


17 A _^1 Irt4„- 7 , I ~ execution or his affi- 

' 7 0ne he_nad paralyzed arm and after portion he. walked witlT 

■Vroll W I S ^te nburosis could not answer his number correctly 

■- . rqll- caMi. Accused knocked him dovnv several, times and kicked-jiim until he 

sssr&r36:1^?, 1,:%:^: ^ w. 

■4-A to Specificatio n 2 (Hozumi) : Not Guilts 
/ b« For the D efense: 

o-th The «? r w wlfcn ®? s , was accused Iju Sugasawa vtho took the stand under 
Octh.. The gist of his pertinent testimony is as follows: 

He ^ e " t “ bhc rank of colonel at the termination of hostilities, 

1943 unti? 20 mnn ^ S? 001 ® Prisoncr of Camps from 1 January 
his iilrisdipl--ion fn 12 2 ti! 03710 Canip » f eferr ed to in this case, v/as under 

fIrwdriV lip nnnf> j- ,lien was notified, that a. prisoner had escaped 

Lad him t-b !??tt Vath ^J 01, -tenoral Yoshinaka, Army Chief of Staff. Accused. 
rSnr^Mn?p,r ? thC S. -^cording to the report, of the Prisoner of War 

kin rd V n 6 f ,8 ^' 6f ' — e Sla ^ Prisoner, of War Camp, prisoners were being 
escaS nf S°J ent ■ es fu pe ® Ho Pls6 Quoted Article 6 which states that to prevent 

rhie?nfL^~ 0 * er ® S ey A W ^ e . t0 v/ound or 11131 tk; Prisoner if necessary.' The 
jhief of .St.c.ff read the Article and. the reports and ordered him to kill the 
prisoner according to these examples (R. 63 ). He had talked to lieutenant 
General Uyemura who advised him that Article 6 applied also’ to those prisoners - 
who had escaped and had been recaptured. The report he was to make out, however, 
was to state that the prisoner was shot while escaping. This accused believed 
the words in Articled "if necessary" applied in this case (R. 64 ). Several 
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»®3& £grti§if)aied in the search for Irwin. Production was stopped, 
there was a. state of unrest and this interfered'with the continuance of the war 
effort. •. H© then ordered accused Suematsu togo id the police station and receive 
the prisoner aid to execute him by shooting o\the way back to the camp (R. 65 ). 

He knew that there, was .a. Hague Convention but knew little about it. 

He was told by his superior that the Geneva Convention had no effect* on Japan 
(R. 71). 'In answer to a. Commission member’s question he. stated thftt, ynder 
• Article 6 , according to the interpretation given him by the Chief of the Prisoner 
.of War Information Bureau, from lieutenant General Uyemura, and from monthly 
reports which stated how-prisoners were being trdated, a prisoner v.ho escaped 
and was recaptured could bo shot (R. 73-74). He wrote in his report that Irwin 
was -shot 'in attempting to escape because he had been told to do so by Lieutenant 
General Uyemura (R.'74). ’ . V 

Accused Suematsu testified under/oath. The pertinent part of his 
testimony is as follows: 

He '"was Orio Branch commandant from 4 August 1943 until the termination 
of hostilities. He-attained the rank of captain at the termination of hostilities. 

He is a Christian (R. 75). Concerning the Irwin incident ho stated that when 
the noli'ce telephoned, him that Irwin had been apprehended he called accused 
Sugasfwa who soon thereafter came to the camp and told him to go after the pris¬ 
oner and question him why he escaped. He ordered accused Kozumi and an inter¬ 
preter to go to the police station ahead of him. Later he 'and accused Iwanuma 
went to the station by. automobile. He questioned Irwin. They'toolc.the prisoner 
■by automobile into the. mountains,. - Because they ’had' bert one rifle and he believed 
... this w/ould'caWe .%e..prisoher undue suffering,-h‘e .ordered;;ac‘cused HdSumi to use' . .. 

the art of Judo- to. render him unconscious befdre._being ;shot.- ^his, completed, - 
■ ho sijsi^i^ adcused Iwahuma to hhoot-him'in^thp'’back,-whi'eh.he did. Blood we&- 
flowing" from* Jawin' s mouth' and he thought, he wa^*de*d. ^ h- e returned to camp^ for 
••an aemibuLance •" Forty mi flute’s to* an hpur. later^e rettJrned-^nd Recused-.Ho zumi ~ v - 
reported t^Clrvdri*hed'regained.consciousness andiisdthowt thinking he had stabbed J 
•*"him" with a sword, In- cpmpl^ahce Tdtk the .coders of accused Sugasawa he told _the % . ^ 
is oner of war officers that .Irwin had been shot and killed for attempting to - 
rd'-escape ,(R» 76 )," The statement" in Exhibit 7 that -Irydn’s knees and one foot- 
■ were severed and that he had*a cut on top of his head is untrue,- 

• ' —Ci,- ^ • .- ' 

- - Accused. Iwanuim, having been cfttlj*--sworn, next took«tha. stand. His 

testimony concerftLng the Irwin' incident - is basically the-Sams'tis the. others who 
testified,: and 'will - not be repeated (R. B 6 )> He saw ho mutilation of Irwin's 
body other than that caused by the shooting .y Concerning Red Cross supplies, he - 
was custodian of them but could not distribute them without permission.of the. . 
supervisor of supplies,’ ("Supervisor" explained as the branch camp commander. 

R- 92 ), During his time at the camp such supplies arrived twice. There was a 
total of twplve boxes -in these deliveries. Each box was divided into four parts. 

He gave these supplies to the senior, prisoner of war officer for distribution. 

He 1 did not convert any of these supplies to his own use (R. 87)| Concerning 
Specification 3, he' twice struck a prisoner who had opened and was eating canned 
goods in the kitchen Without permission. He struck another prisoner for urinating 
through a hole he had made in a paper screen from the-second floor 01 the barracks, 
These two prisoners were struck with his open hand. He did not remember ever 
kicking any prisoner (R, 88 ), -On cross-examination he stated when the prisoner, 
of war officers, asked him to distribute Red Cross supplies, he received permission 
i from the branch camp commander and. complied with their request. He did not see 
V ar\v prisoners go off. to to rk iVithout boots* When the Allied officers as w ^ 
to distribute boots that were in the storeroom' he - received permission fronr the 
commander and issued them (R,- 88 ), He did not carry Around camp a rubber hose, 
a pioe, or anything that resembled'it. Ho did not hit any prisoner in the slCK 
room)or.ever deal out mass punishment for the misbehavior of some of the prisoners. 
All the evidence he heard in court about his ill-treatment is untrue fR. 89;. 

./The gist of the rddvant testimony of accused Hozumi not testified 
to bv-otpor vdtnesscs is as fallows: • • 
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U fi - 11 ! asked this accused : 

xf, since; He feaew thr art @f judo,/ MCan ypu choke?H Receiving an affirmative 
answer, he later choked Irwin from behind until •be became unconscious. He exerted 

HTZ\% a H°T a mn a 6 end ''T'l*?* ^ fc0 «» ground* After Irvdn had bee* 
shot by accused Iwanuraa he was ordered to remain to guard the bodv. goon after 

Irwin got up and staggered toward him and then started off in another direction. <• 
He became-scared and did not know what action to take. Since Irwin seemed to be 
suffering, he stabbed him (R. 94).) 

Nobutashi Nagata, defense witness,'testified under oath that he had 
been employed by the Japan Coal Mining Company, Limited, from 1 .April 1941 until 
the present. The Orio Prisoner of ’far Camp was located in the central part of 
the mine. - He was the liaison between the .company aiid the camp (R| 97 ).. During 
his time there he .saw Red Cross supplies arrive on five occasions. They arrived 
by truck, one and one-half tori size, ’Then full. it contained about twenty packages, 
Only two times did full trucks arrive. Other times they were not full. Less 
than a total of one hundred packages arrived and during this time the orisoner 


/ 

t 


■ ^ven though* the United States Rules* of Land T,, arfare, 4^12.7-10, Par. 347, ' 
provide that a soldier has a valid defense if his arts ■■■were‘-ordered <by his goverfl- 
ment‘ or commander, (as contended by defense motion p. * 17 ', 18), the' regulations 
promulgated by paragraph 4d ( 6 ) of the SOAP letter of 5 December 1945 modify 

\ the provisions of the manual. The SOAP rules provide that actions pursuant to u 

an order of .an accused's superior do not constitute a defense but may be considery 
ed in mitigation of punishment if the commission determines that iustice so re- / 
quires. 


/ - 


It is considered that under SCAP rules* above mentioned, because of 
orders from his superior, accused SugAsawa is technically guilty only of causing ' 
an assault with intent to commit homicide, (which will be discussed later herein), 
by accused Suematsu and Iwanuma. The actual killing of prisoner Irwin by accused 
Hozumi, which was done unofficially and wall also be discussed at length later 
in this opinion, will show that -Suga.sawe. is-not guilty of this act. The rules 
providing for his technical guilt are clear on the point of the assault with 
intent to commit homicide because this was an attempt to carry out an order he 
issued down through channels ordering Irwin's execution. However, they further 
provide that such action on the part of an accused may be considered in mitiga¬ 
tion of punishment if justice so requires. It would appear tha.t, concerning 
this accused, his is the type of situation for which the rule of mitigation of 
punishment was established. He conscientiously studied the regulations and 
believed they justified Irwin's execution. He reviewed records which showed 
.that war prisoners in other Japanese camps were being executed for having escapedA 
In early 1943, he had asked the Chief of the Prisoner of ?fer Information Bureau, j 
Lieutenant General Uyenaira, for an ‘opinion under the Japanese regulations con- I 
cerning prisoners who had been recaptured after escaping. Ke was advised that ( 

the prisoner might be shot (R. 64 ). In Irwin's case, he-consulted Major General J 
"(o shin.aka, Chief, of Staff, T,, e st ern Army, who order©! him to have Irvdn executed S 
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upon recapture, It is.clear that compulsion vrasa pa-t of his orders and that no 
right Of choice Was-left but to comply 'with them. His crime apoeors to be in 
passing of the orders down through channels. -. 


The .prosecution points out- that the state of mind of an accused person 
is of greatest importance,- and Lord Bramwell's statement is Quoted, "...the state 
of r mao's mind is .lust as much a question .of- 'fact as the state of his digestion" 
(Pros. Motion, p* 11). _ ■ " & 


Pecause of SCAP Rules there is no doubt of his guilt of the assault 
vdth intent to kill. However, the conscientious manner in which he acted his 
misinterpretation of regulations-and his being advised that the Geneva Convention 
had no effect upon Japan (R. 71), evidence that the question of fact as to the 
state of his mind is .well, established* .It is•considered that this accused was 
not motivated by malice or a sadistic desire .merely to have a prisoner executed. 
He felt that under his superior's orders and under the advice he had received, 
his passing the orders' of execution down through channels was legal and justified. 
He stated on the stand, "It is not an easy thing to kill a man" (R. 65). 


For the above reasons-dt is considered that the Commission was extremely 
severe in sentencing this accused to death. It more properly should have applied 
the rule of mitigation of sentence, as. provided by SCAP, and- sentenced him to a 
much lesser penalty. This will be further discussed under the recommendations 
to be ma.de subsequently herein. 


Under the SCAP Rules stated above accused Suematsu and Iwanuma are 
technically guilty of -. choking and shooting Irwin as participants in ; the acts.-. 
However, they a.re^Pob'ablj'--only actually as. guilty, of these acts a^sCwould be the 
.commander and. a member' of an execution squad, the type of. -which i§ .used by the "• 
armidSjgbf the world. *It' is considered that it..is not -the'-duty, of such personnel, 

x. ~ -.. x „ * i. - • J. •- _i-1 * 


when ordered* Improper authority to execute a. person, tq. investigate wfoethay'br 
notyWie victim._-was- properly and* legally tried^efore**execution/ It” isyftsrsly.. 

xl. „* a.x _x 1*‘ .— 'NL i-_ V._a i_ ^j il. TnC _ J 


their cTut^r.^d.'qbey' 1 mho. .order issued concerning thejnatter. raiey xnight^^kewiser* • * 
v be considered as being In. the sameoat egor-j with the executioners at Sugamo _ 

-Prison who act on orders 'received ?r6m higher authority. T5 act otherwise would, 
force them to road* and. study the records of trial of did whom they execute and T 
even having no legal training, be” responsible for any errors or mistakes that 


might result in the'unjust executions of the condemned. 


. ' Accusod'S&enatsu was found guilty of vdllfully slid .qnlaviully causing 

the death of Irwin. Accused Iwanuma. was found guilty" of participating in the 
death of Irwin'by shooting him. It is believed that the Commission erred in 
these findings. Neither of thesd accused participated in causing, ordering, or 
bringing about- the act that actually caused his death. Accused Hozumi stabbed 
Irwin and such stabbing caused his death. - There is no evidence that Irvdn might 
not have lived, -without, this stabbing, Be was on his feet and staggering when 
Hozumi took it Upon himself to stab him to cause his death. Accused Suematsu 
and Iwanuma could only legally be found guilty of assault with intent to kill or 
murder* a definition of which is: 


"An assault vdth intent to kill or murder involves the 
concurrence of two distinct elements, namely, an intent 
to take life and an assault or attempt to. carry out that 
intention which falls short of consummation... The crime 
of assault vdth intent to kill is complete when an assault 
is committed with the intent to kill the assaulted person, 
even though the assailant is prevented from killing- him 
by the intervention of an extrinsic agency". (26 Am. Jur. 576). 


Furthermore, assault vdth intent to commit murder was not considered 
a felony at common law but' as a serious or aggravated misdemeanor (40 C.J.S. 938). 
However, in many jurisdictions by statute it has been made a felony, although- 
under some statutory provisions it ye.t remains a-.misdemeanor (40 C.J.S. 938j* 


"A conscripted private oh a firing squad"cannot expect to hold an inquest on 
the validity of the execution" (Mr.-Justice Robert H. Jackson, 1 Opening Statement, 
The NQmberg Case). - 

(p. 8, Sugasawa et al^ Case # 224 ) PURL: https://www.legal-tools.org/do 



')In accord with the principle last stated it has been 
held that one who has mortally wounded the deceased is 
not liable for his death, if the deceased was subsequent 
ly killed bj 1- the independent act -of••'another," (29 C.J. 
1078 and note 4 thereunder). 

(See further citations, Defense Motion, pi 33-34)• 


Under the above reasoning, accused Hozumi is alone.guilty of the killing 
of Irwin, His latter act was contrary to orders and in nowise could implicate. 
accused Suematsu and Ivranumn. I ' ' :V: "•. j 

The defense motion (p. 36) states that accused Hozumi r s act relates b ack - 
to accused Sugasawa'8 order because accused Hozumi stated in ; his affidavit (Ek»' 5, 
par, 9) that he knew that accused Sugasawa was in camp directing operations. How¬ 
ever, he does' not state vheri he had this knowledge—whether it was before or after 
he had killed Irwin. • ' , . .- 

As to Colonel Sugasawa 1 s guilt for the actual killing-"of Irwin, it’is 
considered he may not legally be held, His orders were not complied' with. Only 
an incomplete attempt to ccxnply with them v-ras made. -He may riot be held, guilty- . -- 
because a person i^hout-authority and not Commanded to,, do so-by one in the proper " - 
cpmmand channels Completed-the. act. This. is analogous hto the- situation vhere.fehe 
state hM: ordered .the’ execution of a- crimingil* and-sojpeone^ intervenes, and kills._ 't 

him. The state could prosecutn. phe one who lnl*rvehe<* BecauseiRb/j^i/aina-l-had » - # 

not <bcen executed of£ici?Siy..and the^rie: killing him was-iSithoi^I^tnorit’r to do * 
so, even'thoi^k the-end -for..-«hIch "the_ats.te^> order was promulgated was* attained .■ 

. ; 1 As to Hozugji's :guilt in^the killing of'Irwin,..however, it is believed ~ .j.A. 

thrift rhe'.'thou ght ’’.foe- was - carryi ng out orders/ even though fie was not. He' states 
iri-his affidavit ,(Ex.^ 5, •par'. 8).:.that he had no. other alternative byt to. stab 
Irvin.- Under the circumstances he shoul# n^t be denied the benefit of-the pro¬ 
vision for mitiga.ti'Bn of'■punishment'in SC'AP Rules. It is gfbadfc principle*"of 
criminal ’-law that -a. mistake of fact, unlike a mistake of law, places the' actor . 
in the position as. if .that fact were true.- 

The prosecution states in.its brief that in ..the present case: the defense 
contention, that....the choking, followed by shooting, was designed to be merciful 
and to save the prisoner from suffering, cannot merit serious consideration 
(pi 12).'; It. is thought,’ however j that this is not necessarily a true statement. 

It is difficult at'times ta bring about a man's immediate death by the,use of 
one rifle; hence, the- use of f iring squads-.universally. If more than one shot 
be necessary to kill' a human, (as was the situation in the present case), it might 
-be mare merciful to render him unconscious by a system of judo prior to shooting 
him. , " ^ i A 

Those bf us who are not learned in the psychology of the oriental mind 
find it.difficult at times to understand what causes it to function in the manner 
it does. Most Westerners .who have been serving in Japan in the occupation are 
never free of. amazement at many things the Japanese people do which are contrary 
to our ideas'of logical procedure. It is quite possible that this choking prior 
to the shooting was thought by. the ..accused- to be, (-as well it might .be), a more 
merciful "way of. executing Irvin. • • 4 

It is stated in the prosecution’s motion that Then a number of persons 
act with a common purpose end achieve it, it does Dot matter ..in' the slightest 
.degree; which .'of them strikes the fatal blow— all are equally guilty of murder. 

(p. U). This is a recognized principle of lav/, but it is difficult to understand 
how. it can apoly.to the present case when one considers-the following reasons: 

• - PURL: https://www.legal-tools.org/doc/ 


(p. 9> Sugasawa et al, .Case #224) 





The assault with attempt to- comm it homicid e was not in compliance with 
orders issued by accused Sugasawa. ^herols nothing to show that'accused Iwanuma 
and Hozumi knew that the order came through accused Sugasawa from the Chief of 
Staff of the Western Army, who would have to. be fellow conspirators to achieve 
a commoft purpose. Accused Iwanuma. and Hozumi both hesitated vhen ordered individ¬ 
ually to choke and to shoot Irvin. Their actsWere merely in obedience to orders 
as was accused Suemqtsu's, There is/ho evidence of malice shown. The killing 
.was actually accomplished without authorization. Therefore, Hozumi'accomplished 
this act by himself, to the exclusion of the other three accused. The killing 
could not include accused Sucmatsu because he thought that act had been accomplish¬ 
ed, and he issued the order to Hozumi to guard the body . It could not include 
accused Iwanuma because he thought the .act of killing had been completed. It 
could not include accused Sugasawa because it was the.sole unauthorized act of 
accused Hozumi. ’ . 

■ . ‘ \ 

Consequently, the contention of the prosecution that the killing of Irwin 
was a conspiracy is considered to be without legal basis. 

It is considered that, where this Commission found Hozumi guilty under 
but one specification of participating in the death of Irwin by choking and 
stabbing, arid Since there were, as has been disclosed in the opinion above, two 
separate Offenses resulting"from the choking and the stabbing, he is guilty of 
the greater offense, namely, of killing Irvin by stabbing. 

A.s- to Specifications 2 arid 3 (I wanuma) : • It is considered that there is 
ample, evidence in the record to prove the allegations in "these specifications 
heyond. a reasonable doubt. ’ 


The record discloses,that the accus'ed had 


fair trial*. ' They v/ere^ibly 



The evldeSiOiersuppofts'thfejlihdlngs, except as has "been hhted in this opinion. 

.There is no evidenC'e-that' r *the'ae«ufeed. wife^not sane at the time the alleged ac^-s 
wefc eommittdd and at the time of trial. * — 

5. Recommendation s;^ 

"... • • ^ ; 

- - • i There ~Sreyno. letters of clems no y from any memb£‘i J s-.of" the Commi«6sloo, 

.The letters af’plemency bearing thousands of signatures from others concerning 
the apeusdd have; ; been road and carefully considered. 

■ Susasawa: B 

■ t 

The Commission sentenced this accused to be hanged bj 1 " the neck until dead. 
The sentence is legal.- 

'For the reasons set forth in the above opinion it is recommended that 
this accused be found guilty of only so much of the specification as would find 
hisi guilty of the lesser included offense of causing an assault with intent to 

kill, >■; ''• ' 

The record shows that this accused was the victim of bad advice concern¬ 
ing a Japanese regulation and believed that the execution of Irwin was legal. 

In fact, he made a conscientious study of it himself and concluded it was proper. 
Add to this the fact that he was ordered by his lawful superior to have him 
executed, and it is clear that the extension of clemency is merited. It is believed 
that this is the t 3 7 pe of case for which the SCAP provision for mitigation of 
sentence," where accused acted under superior orders, "was meant to apply. It is, 
therefore, further recommended that the sentence of death by hanging be commuted, 
to twenty-five (25) years of confinement at hard labor. 


(p. 10, Sugasawa et al, Case 1224) 
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Accused ■was confined 11 May 1947, went to trial 3 September 1947 and 
was sentenced 10 September 1947• In compliance ivith established policy it is 
recommended that oha'(l) month-of the confinement at hard labon be remitted, 
Sugamo.Prison, Tokyo, Honshu, Japan, is the appropriate place of confinement. 


The Commission sentenced this accused to be hanged by the neck until 
dead. The sentence is legal. 

For the reasons set forth in the above opinion it is recommended that 
this accused be : found guilty of only s6 much of the specification as would find 
him guilty of the lesser included offense of assault with intent to' kill. 

• This accused, as is discussed - in the above opinion, might be considered 
as the commander of a firing squad who,'upon proper orders from his superior, 
carried out such orders. His guilt lies solely because of the provisions of the 
SCAP rules, which make him technically guilty of a war crime* His case clearly 
falls under the provision /or. mitigation of punishment under these rules , in order 
to mete out justice. It is, therefore, further recommended that clemency be 
extended to him and that the sentence of death by hanging be commuted to twenty- 
five ( 25 ) years of confinement at hard labor. 

• Accused was confined 12 August 1946, went - to trial 3 September 1947 and 
was sentenced 10 September 1947. In compLiahce with established policy it is 
recommended that ...ten'( 10 ) months of' the confinement at hard labor be remitted* 
Sugamo Prison^ Tokyo, .Honshu, Japan, is the ^appropriate-place-of confinement.; 

••> Iwanuma: ■* ' * ' 

"»’■ - _ . - , ; ' . * , \ -•■■■ ' ■ ■ ..i' 

. • ' The Commiasio'n-sentenp^. thi\ epic’s ed*4o -b’&U'ianged by- the neck; ‘until. 

dead. .TJte'serftejice is-legal. '-f' \ 

Although “this aceused has belfn found guilty of Specifications 2-and 3,i . 
which normally might .merili, a few years imprisonment, it is obvious that the death 
penalty is based on Specification 1. - Consequently-, although the discussion Jjefce • _ 
will Solely concern this specification, this recommendation will include the total 
number of years of- confinement considered sufficient for a just punishment of ; 
this; accused for the three specifications, ... *.. / „ 

For the reasons set forth in the above opinion it is recommended that 
this accused be found guilty of only so much of Specification 1 as would find 
him guilty of the iesser included offense of assault with intent to kill.- 

This accused, as is discussed, in the above opinion, might be considered 
as a member of a firing squad who, under command of his rightful superiors, aimed 
his rifle at the victim and fired as ’ordered. He is guilty solely under the 
provisions of the SCAP rules. Hs rightfully should be given benefit of the 
provision for mitigation of puhidhlflUht Uhdeh thb same rules as concerns this, 
specification. It is, therefore, recommended that clemency.be extended to him 
and that the sentence of death by hanging be commuted to thirty ( 30 ) years of 
confinement at hard labor. 

Accused was confined 3 August 1946, went to trial 3 September 1947 
and was sentenced 10. September 1947« In compliance with established policy it 
is recommended that ten ( 10 ) months - of the confinement at hard labor be remitted.,, 
Sugamo Prison, Tokyo, Honshu, Japan, is the appropriate place of confinement. 
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For the reasons se^ forth in,the above opinion, it is -recommended that 
this accused be found guilty of killing Irwin by -stabbing vhich is the- greater ' 
of the two offenses of which he could be^ found guilty. ^ it is believed, however, 
that he is onlyvtechnically guilty of this offense because he t hought he was 
acting under orders and there is in evidence no malice shown. Believing he was 
acting.under orders.^amounts to a-mistake of, fact and not of law. Consequently, 
he should be given benefit ’of 'the,; pfoviqi.on :fpP i mitigation of punishment set out 
in SCAP rules. Clearly, in the ends of ;justice, clemency should bo accorded him. 
It is, therefore, recommended that the sentence of death be commuted tq thirty • 
( 30 ) years of confinement at hard labor. 

Accused,was confined ,26 July 1946, went to' trial 3 September 1947 and , 
was sentenced 10 September 1947. In compliance with'established policy it is 
recommended that ten and one half, Cl 0 £);lmdnths of the confinement at hard labor 
bo remitted. Sugarao Prison, Tokyo, Honshu, Japan, is tho appropriate place of • 
confinement. , ‘ 

6 . A ction i 

Forms of action designed to carry’these'recommendations into effect are 
attacHed hereto-. - 


PAUL '-Ef SPURLOCK, 
Reviewer ' _ 

Judge Advocate Seqtion 


* , ■ U. . j<Y --12 lferch194a ' * ' 

«.••• - - vJsyy?.. .*• ■* . & ■» . * v 

**■ - * „ * * ■* ^ 

. r SuHsdbuent to -the writing-of the above review the defense has presented- 
"for consideration a reply to'the .prssecutidftVs argument against the defegge —’*•••*•♦ 
motion in the present case. J - • 

, - ■' The basic ‘points of the reply have been covered in the review. There' 

is nothing contained in.the nepi;/ that-would necessitate,a change-in tbs original 
recommendations the hreview. It is, therefore, recomn»nd'dtt...thB:t' the Reviewing 
Authority adopt -.the review and recommendations as originally written. 


PAUL S.' SPURLOCK 
Reviewer ; 

Judge Advocate.Section 

I concur generally with the' expressions in the foregoing review except 
as otherwise -'indicated-'.in -these addenda. 

/1. . General Co mment: It is timely to mention the following general prin¬ 
ciples of law Which are pertinent in this case. 

In considering responsibility for a death it is not necessary to find a 
conspiracy in order to hold qach of tv® or more accused; if they were accessories, 
hence principals.,' aiding, each other in accomplishing the death, each may be held 
(5 Bui JAO 231; 18 USCA, Sec. 550; tforoi v. US,.CCA Ohio 127 F. (2d) 827). 

’There'one inflicts a fatal injury and another thereafter inflicts 
an injury vhioh accelerates death, it is held "that the person who inflicts 
the first injury may be oonvicted if it appears that the injury or wound 
inflicted.’by him-would havo caused the death if there had been no inter¬ 
vening act of another. In other words if, after one inflicts mortal 
injuries-, another-;, while the injured .person, is still living, inflicts. 


(p.'i 2 , Su’gasawn et al-. Case f 22 ^ R1 \ 
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by a villainous act, injuries which in f,act cause death,, both assailants may 
be -convicted thereof* (26 Araer. Jurisprudence, p. 193, Homici.de, Sec, 50, and 
citations thereto* See also Sec. 45)* j , 


. 

Concerning the claim by the accused of compulsion from superior orders, 
the following Statement of law from ..Archibald, Criminal Pleading, p. 19, as 
quoted by the prosecution, is material: 

• The same principle which' excuses those who have no mental will in the 
perpetration of an offense protects from the. punishment of' the law those who 
commit crimes in subjection to the poWer of others, and not as a result of an 
uncontrolled free action proceeding-from ttiemselvts. Thus if A by force takes- 
the hand of 8' in which' is a weapon, and thereby kills C, A is guilty of murder, 
but B is excused; but if a merely moral force is used, as threatened duress and 
imprisonment, or even an assault to the peril of his life in order' to compel 
him to. kill C, it is no legal excuse, Compulsion arising from immediate danger 
to a person*s life or- property will not excuse the commission of a Crime. 

• ' The > Defense argued that the acts were committed in the heat of passion 

and that therefore, the offenses are not of a degree serious- enough to justify 
a severe penalty. However, the evidence discloses much deliberation and a cool 
preconceived preparation for the killing, involving such elements as study of 
the regulations, fabricating a story in advance, a pause at the scene while the 
victim stood helpless and, before the Hozumi stab ting,.'a period of ..pleading and 
begging on the part of the victim. No element of heat of __ passion appears. - 


In its brief .the Defense advances-the-argument that military'necessity • - 
■ justapled the .execution- of . the returned .escapee "without trial, inasmuch as total 
ivar in ei^ 1 set and. stringent measures were needed to prevent other escapes ‘ 
and pffssiMe sabotage tp-.the-^war effqrt in^Jgfian. is .argued that ‘the^natuie^ 
of “war 6orfe3e--may Change daily..as iaet?idds "of. war are_- altered, ^wjjiether or not . *• 
this is trofP'*need not be di sous sed--here since the accused themselves did^ot 
consider that what they were doing^was legfl.' They all participated -in *he - • h 
'concealment of their act,..' Ha'd^they believed they wer,e justified, no falsification 
was required, •> ' . 

2. .- Speci f ic ^ Comment : • * , « . ' 3 *' 

I ' Vt : . ■* -* - ' “ ** 

\ -Sug a sawa -. It is believed that the finding^ of guilty and the sentence 
of death by hanging should be approved. Certain facts applying to this accused 
taken in Connection with others summarized in the foregoing review are outr 
standing in the evidence: 

He did not believe in good faith that the execution of Irwin was legal 
under Article 6 of the Japanese regulations because that rule plainly authorizes 
a killing only where necessary tp prevent an escape during the actual attempt 
(Ex. 2, R. 63). As evidence of a guilty mind : M etis , r ea, • it is outstanding in 
evidence that the accused attempted to conceal his illegal act by participating 
•in the concoction of a false story to the effect that the victim was re-escaping | 
when he was killed (R. 37, 66, Sx. 2). The falsity was conceived before the 
execution was accomplished. 

The consummation of the execution wa.s arranged by the Chief of Staff 
and the four accused, as participants in varying degrees. "-!?** the purpose of 
the mission was the execution of Irwin” (Defense Counsel's comment. Brief, p. 36). 
After the victim had been choked into unconsciousness, shot with a-rifle and 
left in an apparently dying condition, he moved-sufficiently to attract the 
attention of the guard, .Hozumi. The -latter, the sole witness then present, 
stabbed him with a sword and. immediate death ensued,. The- actions of Sergeant 
Hozumi, both in choking the victim and later in stabbing him were voluntary 
on his part, although he was carrying out the indicated desires of his superiors. 
Therefore, the death of Irwin v.-es directly and proximately caused by the illegal 1 
actions of accused Sugasawa and Suematsu in expressing their desires to their 
subordinates that the prisoner be killed under circumstances which they knew 
would directly result.in action by the subordinates to accomplish the killing, , 


(p, 13, Suaasawa et al, Case 4224) 
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The fact that other camps may have executed prisoners under the 
subterfuge employed in the instant case would not justify the accused in 
indulging in a .similar wrongful and illegal act* It is notable that the Chief 
of Staff, a Major General,.’whom Sugasavi/a cbhSulted, did not direct that the 
latter :kill Irwin upon recapture*• He called for the rules. The 6th Article 
•f the Regulation was Shorn_him,-"arid. reports of shootings, vhich showed that 
the deceased were killed; while attempting to escape. He then directed Sugasawr. 

•.to kill Irwin "according to these exa-mpleS" '(R. 63).- The examples indicated S' 

killings while escaping, justifiable homicidles, ' This provision of Rule 6 did 
ftOt=''deal .with treatment of captured escapees (r.; 79). Thus the Chief of Staff 
left the matter,, to be handled according.,to .'the regulations, .It is. idle to 
suppose that. a. man of-the; evident intelligence of Colonel Sugasawr. or of Lieuten¬ 
ant Suematsu would believe that the plain.language of Rule 6 included prisoners • 
vrho were not in the process of escaping, Adciised Sugasawa, therefore, had 
complete freedom of action and a "moral'choice". He voluntarily chose a method 
which he knew to be illegal and plainly indicated, to lieutenant Suematsu his 
real desires.- • 


H the. same time, he left a. possible but" for Suematsu in case the 
Lieutenant did not wish to carry otit ’.the plot, and for himself in case he was 
later called to account by referring to the"regulation in his direct ordep to 
Suematsu. He told the latter, "Kill the prisoner of war according, to the regu¬ 
lations concerning the treatment of prisoners of war." The regulations did’ not 
contemplate the act-.which .©fteued. He said, that-there^were "regulations in-the 
branch camp and ha /^ uematsu7 should have knowing . (RL ?2) ,r Thus Suematsu actlalljw 
had. a voluntary •choice" and'--cotild-havelegally refused io kill Irwin. - 

-fhey jyfch understood, .bec-euse. it/was made, plain that Sugasavtawwould-be pleased. •* 
•to :haW(r the daath of the, ^prisoner accomplished,' .Since* he- Indicated to a subpr-* 
dinate what his. wrongful-, desire^ were,. in 'thc^wH.'RjjoijSyedge to t f-tr his_ subordinate 
wo51<T'in all-likeliiiood- carry out £i^e desires, he can £ot ii^good conscience v 
be all owed *^e£aily to -escape ^unls-Snent,-on the technicality which he attempted • 
«5 plan for future use*for Ms.6wn-.protect#on, He was a.voluntary peFtitfipant, *. 
'aiding and. abet tir#g in the-death of Irvin," arid hence is liable as a - priff&ipaL. 

. . h ■ - *g? 

" 'Hue matsu had. complete legal protection if he had not implemented the 

desires of Sugssaws. because he was only or dered to fol3.ovt the regulations. If - 
he had done so, .Jry/ih-would not have been*SLain. That he^kticwhe.was doing a 
wrongful- thing is-'plain from., his action's 'in concealing-the body from the other 
prisoners (R, 36), (other corpses .wore- not. thus seefroted (Ex-. 16)), in telling 
untruths about the bullet striking.the back of the prisoner (later reversing 
■that statement) (R. 82, 34), in alD.owing a 2-minute- judo torture by choking and 
afterwards asserting the specious argument of humanitarian motives (R, ?o> 77, 

78), by participating in the false story of; death during an attempt to escape 
(Ex. kt 5), and*by attempting to overcome the natural resentment of the prisoners 
by a. fourteen-day burst of- good treatment following the killing (R, 39). 


^wahums is in a different category. He was ordered by Suematsu to 
shoot Irwin't^cl 4, 5). He hesitated before he shot. True, Sue.ma.tsu testifies 
that he did not order the shooting but approved it (Ex. 3), but the evidence is 
clear that Iv/anuma acted under orders. He is not shown to have had knowledge 
of the plot which Su^asewe. and Suematsu conceived. He nftowards told a. false 
story of the occurrence at Suematsu’s request (Ex. 4) and may well have known of 
the illegality, beforehand inasmuch as he was second in command (Ex. 29), but 
this’point -was-not proved beyond a.reasonable doubt.. Under these- circumstances, 
therefore, and In the absence of sufficient proof - -to toe contrary, it must be 
considered that Iwanuma was acting under compulsion and without independent 
"moral" choice" . He'-must be considered in the same category as a soldier called 
out in a firing squad, 

Ju 

Although 
killed, h< 


;• ''Hozuml is shown by compelling evidence to h-ve played a.different part, 
ito' Wozuml ws acquainted with the desires of his commander, that Irwin be 
,' he V?as not ordered- to do the killing. It is entirely possible that had 
he not voluntarily injected himself into the action he might .never have °cen 
called, upon to'be'a direct participant. The only order given, by Suematsu vjith 
reference to the'killing was directed to Iwanums, Before that order was given. 


(p. 14,. Sugasawr. et al. Case #224) 
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Hozumi, with - an incomprehensible eagerness, volunteered to apply his judo "skill” 
in choking the prisoner (R. 77). Consent was given and a grisly struggle between 
the strong Hozumi and the bound prisoner followed. Two minutes of this tragic 
scene finally resulted in the fall of the prisoner to the ground, senseless. 

Then came the order' to Iwanuma. to .shootalrwin, .and he was left for dead. The 
only order to Hozumi thereafter was to guard the supposed dead body. It develop¬ 
ed that life was not completely extinct, Hozumi then voluntarily (not under 
orders, although cerSB'ing out what he khew to be desired by his superiors) 
accomplished a quick death of' Irwin by 'stabbing. These acts do not carry the 
earmarks of lack of "moral choice". They were voluntary and aggressively so. 

He saw a. chance to test his .judo on a live victim. He stabbed the dying men' 
without order and. the circumstantial., evidence establishes' that he hacked the legs 
and the head of the deceased (Ex. 7). ' Ho boasted in his cups that the victim 
h£d begged for his life, crying- and pleading (R. 43), but that he had cut him 
down. He demonstrated to the prisoners the type of stroke he had’used. His 
depraved nature and brutal; blood lust were paraded before, the other prisoners, 

-He was no mere member of a firirig-squad but was a sadistic killer. 

The Iwanu m a findings under specification. 2 should only be approved with 
reference to "the time between October, -1943 and 28 February 1944f inasmuch as 
this accused was in charge of the supplies only during that period (R. 87, 98, 99). 

Under specification 3, Iwaiu xtBa i it was proved, that he beat, a patient 
who had s paralyzed arm, causing temporary- insanity,- -paralysis*-- and,a persistent 
lameness (Ex. 3o, 37). ’ He beat one prisoner, (picked him, and-'jumped on and off 
his- body until he was unconscious;. The.prisoner, died threp or four,-ljours later ,- 
but the death. was; n|ft; alleged, as directly resulting from the aptions of-the' 
accused (Ex. 22 )He punished hundreds (Ex. 22).-.: He caused'one prisoner to 
kneel an erased position in, the. wintertime tVhil.e water was' poured over him; 
That -’man’.’died! tivo or three dajss^Later^ but 'no^fta&saif ^;onnejption.*was -pleaded " . 

(EXT’’22^. Still_ another-prisoner wgt’-ti&Used .by the accused to^stand for thirty -\ 
minutes;; naJ&d*, in. the -snow*while*•he'* ms .sick,- .He “died a week later b.ut ^ausal 
~c««nection was not pleaded.-(Ibc.-36,—/T5)k " - 

* 

■ * .. . 

■ 3. Summ ary: ^ - 


Sugasawa," .Because 


se of voluntarily accomplishing the des.th r -of Irwin 
a subordinate who would be gui(?ed .thereby (as- 


Sugasawa knew), and. by suggesting a story which could be used'to "cover up 1 / the 
illegality of the killing (even though he did. not give Suematsu a binding order 
and thus left him with a legal excuse not to kill Irwin), it is clear that the 
finding of guilty was justified and the sentence of death for this accessory, 
hence principal, should be approved. The evidence is plain that Sugasawa so 
acted that his subordinates would execute the prisoner not by his order but 
because of what he indicated but did. "not incorporate in a direct order. He thus 
hoped to carry water on both, shoulders to effect the death of Irwin yet to avoid 
responsibility for the illegal act by claiming as he did at the trial that he 
had only ordered Suematsu to follow the legal regulations. 

b„ Suematsu, Compelling evidence establishes that this accused had a 
voluntary choice either to follow the letter of the order by Sugasawa to act 
according to: the regulations (which did not authorize death except during an 
escape where necessary to prevent such escape), or to take the other path and 
please his superior by an illegal act (accomplishing Sugasawa.'s plainly indicated 
hope that Irwin would- be killed). Because he voluntarily chose the latter course 
and thus illegally effected the death of prisoner Irwin, the findings of the 
cou rt and the sentence of death should be approved. 

/ 

y/c, Iwanuma. The death sentence is not believed, to be justified by the 
proof in the case, [while it is possible that, Iwanuma was a voluntary participant, 
the proof does not establish this. He .was, however, proved guilty of many 
serious’abuses of - prisoners and of having participated in those crimes with 
unholy enthusiasm, to the point that it is clear thr t his freedom for the rest 
of his life should be forfeited. Commutation of the de~th sentence to life 
imprisonment at herd labor is recommended. 

(p. 15, Sugasawa et al, Case ^224) 
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cl. Hozumi . The foregoing" expressions as to this accused indicate that . 


_L • 1 W..: LO_ • JLiAvy w *• ^ --- --"— ' w * 

the finding of guilty against this boastful killer and the sentence of death 
should be approved. 


o. In reviewing this, case the extremely v^ll-’.vritten briefs of both 
prosecution and defense, together with the thousands of petitions for clemency 
have been carefully studied and-considered. The clemency petitions are largely 
in praise of the character of the accused, .Many: signors do not indicate that 
they even know the accused. A iettor from Dr. J. Griffin Chapman, former teacher 
of accused Suematsu in a Christian school," Seinon Gakuin, is quoted in part as 
follows: 


"I have received your petition for clemency for Kazumiki Suematsu. 


"These are the facts: This crime in which Suematsu was involved 
was thoroughly investigated after the war ended; These four men Suematsu and 
three others were given a trial which lasted several days, They had an American 
lawyer as well as Japanese lawyers to .represent-the® and defend them in the trial. 
They had. a free, fair 1 , and just trial and presented all the evidence they could.*** 


"After hearing all of the evidence it was clear to the court that 
all four of these men were guilty: of murder and they were sentenced to death. 


it The case will be reviewed by the Commanding"General of-theSi 
Army and by General .MacArthur.. i •• hi A ■ . - . - 


"X am A^ormer teacher in .‘Seinon ^Gakuin and I ruaderstand^uematsu 
was ' one of my stud eat 3 -.' 1 m: sure that many. Of the "Alumni vail .remember-me-. ~ 


"TlftS. case gives me great grief,and sorrow as it does"to you.,_ 


cannot.jjnderstand;how Sueittstsuy^osld epadit sucJi*a tSrmWle.^crime-. 'After all' 


the for.eigner.s'ha'd dofle. to establish-a'school for him,^ educate him, and work 
+■, n inVi fn?- hi inW f! turns rsn them and crue 


. har^ to obtain a. job for "him.’^He turns, on thp and cruelly murders one ...of Jbem 
"who was-in his care,,helpless, .unarmed. and trusting him for protection.. 


"I can only say. M seeifts to me Suematsu got justice in the trial 
and I pray that God will have mercy on his soul." yy- .*■ 


f. The execution of the sentences of death, if approved, should net 
until" 'confirmed bv the Supreme Commander fpr'the Allied Powers. 


4. * J. I iv> u. v/a.'-' ii viiw 'r » * ^ - — — j — • x a „ * m* 

be ordered un.til'confirmed bv the Supreme Commander fpr 'the Allied Powers . 
.Alternate actions in accordance with these recommendations are attached. 



'•'XU AN R. SRCT'MS 
Lt Colonel JAGD 
Army Judge Advoca.te 
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